[. INTRODUCTION

Section 1 of the Sherman Antitrust Act provides, rather laconically:

Every contract, combination in the form of trust or otherwise, or conspira-

cv, in restraint of trade or commerce among the several States, or with for-
® " " El I

eign nations, is declared to be illegal.

While the literal language of the statute condemns “every” contract
in restraint of wade, the Supreme (luurt has interpreted Section 1 only
to prohibit “unreasonable” re straints.” The (.—UI.II‘I however, has not
explicitly defined the concept of “reasonableness.”™ Instead, a “reason-
ableness™ inquiry focuses generally on how a challenged business prac-
tice affects competition: questions such as whether a business practice
harms or promotes competition, and whether an alternative practice
might be preferable, all guide the Section 1 inquiry into the competi-
tive effects of challenged conduct.”

From this focus on “reasonableness” developed two methods for ana-
lyzing conduct under Section 1: a rule of reason that examines all the
competitive effects of the challenged conduct before the determination
of “reasonableness” is made,” and a per se rule that treats certain prac-
tices as being so clearly anticompetitive as to be conclusively “unrea-
sonable.”™ Under the per se test, the plaintiff must simply prove that the
practice occurred, and the defendant then is precluded from attempt-
ing to justify the restraint.” Despite its ease of application and overall
simplicity, more recent decisions have limited the use of the per se rule
because it ignores procompetitive justifications for challenged con-
duct.”

26 Stat. 200 (1890}, as amended, 15 US.C. § 1 (1997) [hereinafter Section 11,
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Today, the rule of reason is the “prevailing standard of [Section 1]
analysis.™ Despite its prevalence, however, the rule lacks clear defini-
tion."” The traditional formulation of the rule instructs the court to
examine all anticompetitive and procompetitive factors bearing on the
“reasonableness” of the challenged practice.”” Some scholars define the
rude as simply the method of analvsis apphied to all challenged conduct
not deemed per se illegal.” Neither description is particularly instruc-
tive.” This monograph seeks to enrich the analysis by exploring the
development ol the rule and the various approaches used by the courts
and enforcement agencies in evaluating business practices under the
rule of reason.

A. THE ANALYTICAL FRAMEWORK

In conducting an analvsis under Section I of the Sherman Act,
courts, regulatory agencies and commentators have struggled to identi-
fy elfective and efficient methodologies. The traditional analvtical
approaches are the per se rule and the rule of reason, which represent
judiciallyv-developed analytical paradigms used by the courts to “form a
Judgment about the competitive significance” of a challenged business
practice.” These traditional approaches have been criticized from the
perspective of both efficiency and efficacy. In response, antitrust deci-
sion makers and scholars have proposed various modifications to the
tracitional analyucal approaches in an eliort to improve the analysis,

1. Traditional Approaches to Determining “Reasonableness™

a. Per Se Rule

The per se standard assumes that certain types of business arrange-
ments are inherently anticompetitive, rarelv if ever justhed by legio-
mate business concerns, and therefore per se unreasonable and 1iliegal
under Section 1,

{Tlhere are certain agreements or practices which because of their perni-
cious effect on competition and lack of any redeeming virtue are conclu-
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sively presumed to be unreasonable and therefore illegal without any elab-
orate inquiry as to the precise harm they have caused or the business excuse
for their use. This principle of per se unreasonableness not only makes the
type of restraints which are proscribed by the Sherman Act more certain to
the benefit of everyone concerned, but it also avoids the necessity for an
incredibly complicated and prolonged economic investigation into the
entire history of the industry involved, as well as related industries, in an
effort to determine at large whether a particular restraint has been unrea-
sonable—an inquiry so often wholly fruitless when undertaken."

To establish liability under the per se rule, the government or a private
plaintiff need only prove that the conduct occurred (setting aside, of
course, affirmative defenses and issues relating to antitrust injury and
standing). Application of the per se approach frees the court from an
inquiry into whether the arrangement at issue has actually harmed con-
sumers or thwarted free market compettive forces. The plainuff need
not show that the challenged conduct had an adverse impact on com-
petition, and the defendant is not permitted to demonstrate that the
conduct was justified by legitimate and procompetitive business interests.

The benefits associated with the per se approach are, quite naturally,
the converse of the costs associated with a rule of reason analysis: busi-
ness certainty, litigation efficiency, and deterrent effect. These benefits
provide real cost savings from the standpoint of litigation expense, the
administration of justice, and judicial resources. The clear deterrent
value helps constrain some activities, such as price fixing, which other-
wise hold the promise of immediate gain and presumably would be far
more common absent the per se rule."” Therefore, much of the benefit
of the per se rule flows from its prophylactic effect, which permits the
avoidance of the costs associated with the challenged conduct, such as
the business costs with the formation, policing and enforcement of the
agreement (simply to have it summarily invalidated upon challenge),
and the cost to the public during the time prices are fixed above market
levels. Indirect cost savings also are achieved by allowing regulators and
the judiciary to focus resources on cases that are not clearly anticom-
petitive and may present real procompetitive efficiencies.

Occasionally, per se treatment may condemn a practice that under a
specific set of circumstances might have survived rule of reason analysis;

15. Northern Pac. Ryv. Co. v. United States, 356 U.S. 1. 5 (1958).



these “errors” are tolerated for the sake of business certainty and litiga-
tion efficiency.”” Nonetheless, the cost of applying the per se standard
principally involves the fact that some efficiency enhancing conduct will
be mechanically condemned. Not only does this result in present costs
to industry and the public, but such condemnation may chill future busi-
ness arrangements and the development of innovative business prac-
tices. In GTE Sylvania, the Supreme Court explained the trade-off in this
manner:

Per se rules . . . require the Court to make broad generalizations about the
social utility of particular commercial practices. The probability that anti-
competitive consequences will result from a practice and the severity of
those consequences must be balanced against its procompetitive conse-
quences. Cases that do not fit the generalization may arise, but a per se rule
reflects the judgment that such cases are not sufficiently common or impor-
tant to justify the time and expense necessary to identify them. Once estab-
lished, per se rules tend to provide guidance to the business community,
and to minimize the burdens on litigants and the judicial system of the more
complex rule-of-reason trials . . . ."

Another potential cost is that a bright line test tells businesses how
close to the line they can safely walk before the conduct becomes clear-
ly illegal, which in turn encourages borderline conduct that may itself
have anticompetitive consequences.'”’ In addition, merely attempting to
classify conduct as a “per se” violation can involve large costs. “[T]he
business certainty and litigation cost reduction benefits of per se rules
are easy to overstate. The fight over characterization—determining
which pigeonhole—can involve as much cost, can generate as little
business certainty, as a full-blown analysis of reasonableness.”™ Indeed,
recent decisions arguably have provided as much confusion as clarifi-
cation concerning the application of the per se rule.”
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bh. Rule of Reason

In contrast to the narrow “certainty” of the per se rule, the rule of
reason is said to “give shape to the [Sherman Act’s| broad mandate.”™
The Supreme Court has stated that the rule of reason is the "prevailing
standard of analysis,” and that the rule of reason is "applied for the
majority of anticompetitive practices challenged under section 1 of the
Act.”™ Mr, Justice Brandeis’ quintessential description in Chicago Board
of Trade™ of the analysis undertaken pursuant to the rule of reason illus-
trates the potential scope of the inquiry.

The true test of illegality is whether the restraint imposed is such as merely
regulates and perhaps thereby promotes competition or whether it is such as
may suppress or even destroy competition. To determine that question the
court must ordinarily consider the facts peculiar to the business to which the
restraint is applied: its condition before and after the restraint was imposed;
the nature of the restraint and its effect, actual or probable. The history of
the restraint, the evil believed to exist, the reason for adopting the particular
remedy, the purpose or end sought to be attained, are all relevant facts.

Commentators have long criticized the breadth of Brandeis™ state-
ment in Board of Trade as “legitimiz{ing] the ‘big case’ in antitrust,”™
The “big case” entails a comprehensive rule of reason inquiry requiring
complex evidence and analysis of market power and economic effects.
The parties’ conflicting views on any and all data relevant to the market
and the challenged conduct must be considered. However, “[w]|hen
evervthing is relevant, nothing is dispositive,”™” which often leaves the
business community, regulators, and even the courts with little certain-
ty concerning which practices will be found reasonable from one case
to the next. The painstaking nature of this inquiry provides the chief
benefit associated with the rule of reason: conduct that is harmless or
beneficial is unlikelv to be erroneously condemned.
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Courts and commentators have catalogued a litany of costs associat-
ed with rule of reason analysis:™ it requires an elaborate inquiry into
the challenged business practice; litigation on the competitive effects
and the business justufication of the challenged conduct is often exten-
sive and complex; the judiciary frequently lacks the expertise i indus-
trial market structures and behavior to determine with any confidence
the effect of a practice on competition;™ the judicial inquiry in one area
may provide little legal certainty or guidance about the legality of a
practice mm another context; and, finally, businesses can use private
antitrust litigation, or the threat of it, to raise rivals’ costs.” Some have
suggested abandoning the rule of reason approach as envisioned by Jus-
tice Brandeis in Board of Trade.”

Other commentators have argued that the rule of reason arnculated
in Chicage Board of Trade 1s, indeed. a workable, stiructured approach to
analyzing business transactions.”’ Distilled 1o its essence, thev view the
Chicago Board of Trade analysis 1o involve first evaluating whether the
restraini at issue is ancillary to a legiimate, efficiency-enhancing trans-
action, and second determining whether the restraint actually func-
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tions to facilitate that primary, legitimate transaction. If either of these
inquiries is answered in the negative, the conduct is deemed anticom-
petitive and therefore illegal. If both questions are answered in the
affirmative, the reasonableness of the restraint should be judged by
determining whether there is some substantially less restrictive alterna-
tive that will similarly facilitate the primary transaction.™

Notwithstanding the costs attributable to a rule of reason inquiry, the
reasonableness standard remains the core principle of antitrust analysis,
The costs of chilling legitimate economic and commercial activity are
great under an expansive application of the per se rule. Inquirv into the
reasonableness of the challenged business practice seems preferable; our
svstem ol justice demands that persons charged with wrongdoing gener-
ally receive an opportunity to present their side of events in defense of
their conduct. Thus, the rule of reason can be expected to remain “the
prevailing standard” of antitrust analysis. Yet, proposals to streamline
rule of reason analysis abound and the most compelling question is
whether any of these proposals will gain widespread acceptance.

2. Alternative Conceptual Approaches or Unified Continuum?

Per se and rule of reason analyses have been viewed as either distinct
tests for determining whether a restraint is unreasonable, or as points
along a single continuum involving simply different degrees of inquiry
based upon an initial assessment of the nature of the challenged
restraint. Which analytical model 1s favored will have a considerable
impact on the scope of the permissible inquiry.

a. Drechotomy Model

The dichotomy model suggests that there 1s a polar distinction
between the per se rule and the various reasonableness tests, and cer-
tainly, there are Supreme Court decisions that can be read to support
the view that a true dichotomy exists between the per se rule and rule
of reason. Under this theory, a challenged practice either falls within
the bounds of conduct characterized as per se unlawful, or the conduct
must be evaluated under the rule of reason, where the outcome of the
analysis depends on weighing and balancing the reasons lor, and the
competitive consequences of, the challenged conduct.



In National Society of Professional Engineers v. United States, the Court
described the relationship between the per se test and rule of reason
analysis in language that suggested a dichotomous relationship:

There are . . . two complimentary categories of antitrust analysis. In the first
category are agreements whose nature and necessary effect are so plainly
anticompetitive that no elaborate study of the industry is needed to estab-
lish their illegality—they are “illegal per se.” In the second category are
agreements whose competitive effect can only be evaluated by analyzing the
facts peculiar to the business, the history of the restraint, and the reasons
why it was imposed [i.e., a rule of reason analysis].”

Timothy Muris, former Director of the Bureau of Competition at the
Federal Trade Commission, views the Supreme Court decision in Unit-
ed States v. Topco Associates, Inc.,” as the clearest articulation of the
dichotomy between the two rules:

In Topco the Supreme Court stated for the first time that per se rules are not
part of the rule of reason analysis, and have no relationship to the reason-

ableness of a practice. The Court, in effect, declared the central focus of
antitrust law—the competitive and consumer impact of a restraint—to be

irrelevant in per se analysis, and did so by divorcing the per se rule from its
roots in the rule of reason.”

The dichotomous approach abrogates the rationale for the develop-
ment of per se rules, i.e., certain practices can be summarily con-
demned because experience has shown that they have a “pernicious
effect on competition” and lack “any redeeming virtue.” The result is
a per se rule that ignores the procompetitive aspects of a challenged
practice and focuses on labeling conduct so as to fall within or without
the confines of the per se rule. This approach has led courts and com-
mentators to criticize the per se rule for its “wooden formulas™ and “for-
malistic line drawing.™’

As Muris explains, under the dichotomy model per se rules make
most sense when the cost of proving actual anticompetitive effects in
individual cases is high, and such effects are strongly correlated with eas-

33. Professional Engineers, 435 U.S. at 692,
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ily observable conduct.” Where high correlation exists, conditioning lia-
bility on correctly identifving and labeling problematic conduct mini-
mizes enforcement costs without producing large efficiency losses by
deterring beneficial practices. However, the benefits of business certain-
ty and reduced litigation costs can be subsumed by the expense associat-
ed with “the fight over characterization” involved in the determination
of whether the challenged conduct has been accurately labeled.™

b. Unified Continuum Model

Antitrust scholars and the more recent Supreme Court decisions sug-
gest that, rather than being a dichotomy, the tradinonal per se standard
and comprehensive rule of reason analysis are more accurately viewed
as representing opposite ends of a single continuum of antitrust analy-
sis measuring the reasonableness of the challenged conduct. As Profes-
sor Areeda has explained:

Although reasonableness is usually judged case-by-case, it i1s sometimes
made for a class of conduct, such as price fixing, which is then said to be
intrinsically “per se” unlawful. Thus, per se rules also derive from judgments
about reasonableness, albeit for a tvpe of behavior rather than for a partic-
ular case."

The categories or classes of conduct that are treated as per se illegal
have evolved over time. The Supreme Court has described conduct sub-
ject to per se treatment as conduct that has “a pernicious effect on com-
petition” and lacks any redeeming virtue;" that has “no single purpose
except stifling of competition;""” that is “manifestly anticompetitive™
or “plainly anticompetitive;”"" that “always or almost always tend[s] to
restrict competition and decrease output;™” that has “predictable and
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pernicious anticompetitive effects;” or that is “likely to have predomi-
nantly anticompetitive effects.” As stated by William Cohen, Deputy

3%, Muris, sufra note 55, a1 776.

349, Id. (citing Baker, supra note 20, at 740 n.29).
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43. GTE Sylvania, 433 U.S. at 49-50.
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45. Broadeast Musie, 441 US. at 19-20).

46, State Oil Co. v, Khan, 522 US. 8 118 S, (G, 275, 9276=77 (1997,



- A 81 : AN L. LR ARL TR Fiw

Director, Policy Planning, of the Federal Trade Commission: “These
standards characterize the conduct but generally do not provide the
information necessary to decide whether a particular restraint is per se
illegal.”™ As a result, the Supreme Court recently has departed from
prior rulings that non-price vertical restraints,” joint pricing™ and max-
imum price fixing”' are per se violations.

Perhaps because of difficulties in characterization, “strict” applica-
tion of the per se standard (allowing nothing more than evidence suf-
ficient to classify the challenged practice before condemning it) and
comprehensive rule of reason analysis (delving into market definition,
power and economic effects) are becoming less frequent as courts uti-
lize summary procedures and an abbreviated rule of reason. Thus, the
middle ground between the ends of the antitrust continuum has
become the arena in which much antitrust jurisprudence is playved out.

Professor Areeda proposes that the line between application of the
per se rule and the rule of reason has become blurred to the point that
these analytical tools are often indecipherable. In some cases, the rule
of reason can be applied with the same expediency as a strict applica-
tion of the per se rule.” Arguments about procompetitive benefits and
anticompetitive harms can often be rejected as “facially unreasonable”
without an in-depth inquiry into the facts and economics. “Once we see
that the rule of reason can sometimes be quickly applied . . . without
refined fact-finding, it becomes apparent that reasonableness inquiries
are not so totally different from the per se approach . .. [and] that the
two are less a dichotomy than a continuum.™

The Supreme Court’s decision in California Dental lays to rest—at
least for now—the notion that the per se test and rule of reason repre-
sent separate categories of antitrust analysis:

The truth is that our categories of analysis of anticompetitive effect are less
fixed than terms like “per se,” “quick look,” and “rule of reason” tend to
make them appear . . .. “[W]hether the ultimate finding is the product of a

48. Cohen, Per Se lllegality and Truncated Rule of Reason: The Search for a Foreshortened
Antitrust Analysis, FTC Staff Discussion Draft (Nov. 1997) at 1I(A) (1), available at the
FTC Web Site at hup://www.fic.gov/opp/jointvent/persepap.htm,

49. GTE Sylvania, 433 U.S. at 59,

50. Bwadcast Music, 441 U.S. at 8-4.



presumption or actual market analvsis, the essential inquiry remains the
. ) P ¥ |
same—whether or not the challenged restraint enhances L'[!lIl]Jt'lllIHll.M

The Court concluded that “there is generally no categorical line to be
drawn”™ between conduct presumed to be anticompetitive, and that
which must be subjected to detailed analysis,™

California Denial demonstrates, however, that the rule of reason
inquiry can be accomplished without an enormous commitment of
time and money. Thus, the Court continues to recognize that, while in
some cases the rule-of-reason analysis mav be applied in “the twinkling
of an eye,” in other cases, circumstances may call for a more elaborate
analysis of the effect on competition of the challenged practice.”™ The
scope of the analysis, in the words of the California Dental opinion, “is
an enquiry meet for the case, looking to the circumstances, details and
logic of a restraint.”™ Only in the relatively rare case in which the “great
likelihood of anticompetitive effects can easilv be ascertained”™ will an
adverse impact on competition be presumed; by the same token, when
the defendant comes forward with a plausible procompetitive justifica-
tion, the court must give thoughtful consideration to “whether the
eltects actually are anticompetitive”™ before the practice can be con-
demned.™

Other recent decisions also have indicated that procompetitive justi-
fications generally should be explored before a challenged business
practice can be condemned.” The regulatory agencies are following
the Supreme Court’s lead. Thus, antitrust decision makers have moved
away from a bright line distinction between the per se rule and the rule
of reason, and towards an abbreviated approach that considers both
proof ol anticompetitive effects and the business justification advanced
bv the defendant.

54. California Dental Ass'n v. FTC, 119 S. Ct. 1604, 1617 {1999) (quoting NCAA v.
Board of Regents of University of Oklahoma, 468 U.S. 85, 104 (1984)).

55. Id. at 1618.

a6, fd at 1617 (quoting Areeda, The “"Rule of Reason”™ in Antitrust Analysis: Geneval
Issues 37-38 {Federal Judicial Center, June 1981)).

57. Id. at 1618.

R8. Id at 1613, 1615 n.12. 1616-=17.



3. Recent Modifications to the Traditional Approaches

As we will see, the Supreme Court historically has justified application
of the per se standard based upon “judicial experience” demonstrating
that the conduct at issue almost always has anticompetitive effects and
virtually never vields redeeming virtues.” Accordingly, the Court has
rationalized the application of per se rules to group boycotts, price fix-
ing and tving arrangements based on historic principles and stare deci-
sis.”' But, recent opinions expressly have applied the per se test despiie a
lack of experience in the industry under scrutiny;™ other cases have
ignored seemingly intractable antitrust principles in refusing to apply
the per se rule to restraints that likely would have been categorized as
per se offenses in the notso-distant past.”’ As a result, we are left with no
clearly discernible rule to govern application of the per se rule.” Accord-
ingly, the Supreme Court and enforcement agencies have struggled to
come up with a modified approach that softens the harshness of per se
treatment by permitting analvsis of asserted efficiencies, while still avoid-
ing the expense of comprehensive rule of reason litigation.

For example, in two leading antitrust cases in the 1980s, NCAA v,
Board of Regents™ and FTC v. Indiana Federation of Dentists,” the Supreme
Court employed what has come to be called the truncated rule of rea-
son or “quick look™ approach to analyze the challenged business prac-
tices.” Like the per se rule, quick look analysis presumes competitive
harm from the very nature of the challenged practice: the plainuff does
not have to establish proof of market power to make out a prima facie
case because anticompetitive effects are either readily apparent or will
be presumed from the conduct in question.” But, unlike the per se
approach, proof of the challenged practice, without more, does not

6, Rkratienmaker, supra note 21, at 98,

61. Id. at 99 (citing Klor’s, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 (1959);
United States v. Socony-Vacuum Oil Co., 310 US. 150 (1940); and International Salt v,
United States, 332 U.5. 392 (1947)).

62. fd. at 99 (citing Maricopa County).

63. Id. (citing Jefterson Parish Hospital v. Hyde, 466 U.S, 2 {1984}, Nerthwest Wihole
sale Stationers and Broadeasi Music), See also Khan, 118 8. Cr ar 276=77.
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result in the determination that the practice is unlawful. Instead, the
defendant is permitted to produce evidence of procompetitive benefits.
If the defendant fails to offer a compelling procompetitive justification,
the practice will be declared illegal. If procompetitive effects can be
demonstrated, the inquiry will proceed to a full rule of reason analysis.

Massachusetts Board of Registration in Oplometry,” represented the first
eftort by the enforcement agencies to provide structure to rule of rea-
son analysis. In that case, the Federal Trade Commission suggested an
approach to analyzing horizontal restraints similar in structure to the
Supreme Court’s truncated rule of reason.”” The Mass. Board decision
calls for a three-step inquiry: First, is the challenged business practice
imherently suspect, i.e., is the practice the kind that appears likely,
absent an efficiency justification, to restrict competition and decrease
output? If the practice is not inherently suspect, then a full rule of rea-
son inquiry applies. If the practice is inherently suspect, the second step
is to determine whether there is a plausible efficiency justification for
the practice. An efficiency justification is plausible if it cannot be reject-
ed without extensive factual inquiry. If the justification is not plausible,
the practice can quickly be condemned. If it 1s plausible, then the third
step is to assess whether the efficiency justification is actually valid. If it
is, a full rule of reason analysis must be conducted. If the justification is
not valid, the practice is unreasonable and unlawful because there are
no likely benefits to offset the threat to competition.”

Under the Mass Board decision, like the quick look approach, inher-
ently suspect practices can be condemned without evaluating market
power or demonstrating anticompetitive effects. Before setting out on

69, 110 ET.C. 549 (1988).

70 Subsequently, in California Dental Assn., 121 F'T.C. 190 (1996), affd, 128 F.3d
20 (9th Cir, 1997, wevd, 119 5. Cr 1604 (1999), the FI'C followed the more tradinon-
al per se/rule of reason analysis. The Commission treated the California Dental Associ-
ation’s restrictions on discount advertising as illegal per se, but alternatvely held both
the price advertising and nonprice restrictions unlawful under an abbreviated rule of
reason analysis.

Un appeal, the Ninth Circuit ruled that it was error for the Commission to have
applied per se analysis to the price advertising restrictions, but affirmed the Commis-
sion’s application of “gquick look” rule of reason analvsis o conclude that the restraints
were anticompetitive on their face. 128 F.3d at 727, The Supreme Court reversed, ruling
that an “abbreviated” analysis was not appropriate where there was a “plausible,” pro-
compettve justbication for the challenged conduct. 119 5. Cr. at 1615, 1616-17. See



a traditional rule of reason analysis, the defendant must demonstrate
efficiencies that are both reasonable on their face and supported by the
facts.” This type of approach mitigates the possibility that innocuous or
beneficial business practices will be summarily condemned under a per
se rule and avoids the expensive inquiry involved in a rule of reason
analysis in cases where the potential anticompetitive consequences out-
weigh the procompetitive justifications.

Joel Klein, Assistant Attorney General for Antitrust in the Clinton
Administration, proposed an analytical framework that is similar to
both the quick look and Mass. Board approaches. In A Stepwise Approach
to the Antitrust Review of Horizontal Agreements,” Klein identified a three-
step inquiry. First, is the challenged practice “currently recognized by
the courts as being a per se violation, such as an unadorned agreement
to fix prices, curtail output, or divide markets.” If it is, the practice is
condemned without further review. If not, step two examines whether
procompetitive justifications for the practice exist, supported by “real-
world” evidence of efficiencies. If the procompetitive justification is
lacking, the practice is considered unlawful without further analysis. If
the defendant can demonstrate significant procompetitive benefits,
however, the third step requires a full rule of reason inquiry to deter-
mine whether the likely anticompetitive effects of the challenged prac-
tice outweigh the procompetitive benefits. Unlike Mass. Board, the
Stepwise Approach retains a category of conduct that has traditionally
been recognized as per se illegal and for which the existence of effi-
ciency justifications is deemed irrelevant. These practices are immedi-
ately struck down. In contrast, the threshold inquiry in Mass. Board
takes into account whether plausible efficiency justifications exist
before the practice can be condemned.™

Of course, the California Dental opinion has significantly limited the
cases in which the enforcement agencies—and private plaintiffs—will

72. Cohen, supra note 48, at ITI(A) (1).

73. Acting Assistant Attorney General Joel 1. Klein, A Stepwise Approach to Antitrust
Review of Horizonlal Agreements, Address Before the ABA's Antitrust Section Semi-Annual
Fall Policy Program, Washington, D.C. (Nov. 7, 1996), reprinted in Trade Reg. Rep.
(CCH) § 50,157 (Transfer Binder) [hereinafter Stepwise Speech].

74. The FTC’s "Joint Venture Project” is expected to address the Commission’s view
of the appropriate method for analyzing the reasonableness of joint venture activities.
See, e.g., Notice of Opportunity for Comment and Public Hearing, 62 Fed. Reg. 22,945





